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McGilvray-Saltzman: Joint Venture Associations: Cuba Reopens Its Doors to Foreign Inv

Commentary

JOINT VENTURE ASSOCIATIONS: CUBA REOPENS ITS
DOORS TO FOREIGN INVESTMENT
INTRODUCTION

In 1968 Cuba concluded the nine-year nationalization of domestic
and foreign private industry by closing all bars and night clubs. The
Cuban government told its people to drink at home and the remnants
of a thriving tourist industry ground to a halt.' As the last key turned
in the last lock, Havana's nightlife, Cuba's second highest income
producing industry,' was out of business. The closing also meant losing a major source of foreign income-a source which had long bolstered the Cuban economy.
This confiscation of private property was extolled by Castro as "a
blow to Yankee imperialism." Ironically, the Cuban economy was
the ultimate recipient of this staggering blow. To revitalize its faltering economy, Cuba now wants to rejuvenate her once flourishing
tourist industry through foreign investment in the form of Joint
Ventures.
Fourteen years after the last nationalization act, on June 22, 1982,
Cuba announced Legislative Decree 50, authorizing the participation
of foreign investors in a new joint venture plan.' For the first time
since the 1959 revolution, foreigners could invest in the Cuban economy. In doing so, Cuba followed several European socialist nations
which had also reopened their doors to foreign investment in an attempt to reduce massive trade deficits and severe shortages of convertible currency. This would allow them to successfully compete in
world markets, and to establish more self-sufficient economies.5 Nevertheless, strengthening their economies depends on interpretation
and implementation of their respective laws.
1. M.

GORDON, THE CuBAN NATIONALIZATION: THE DEMISE OF FOREIGN PRIVATE PROPERTY

108 (1976).

2.

C. MESA-LAGO, THE ECONOMY OF SOCIALIST CuBA:

A Two-DECADE

APPRAISAL

74 (1981).

3. M. GORDON, supra note 1, at 108.
4. Economic Associations Between Cuban & Foreign Entities No. 50 (Feb. 15, 1982),
translated in Possibility of Joint Ventures in Cuba, 1982 CAmcRA DE CoERiCIO DE LA REPfOBLICA DR CUBA 8,8-12 (Feb.) [hereinafter cited as Cuban Joint Venture Decree]. See also COMiMEcIo EXTERIOR DE MEXICO (News from Latin America), May 1982, at 250.
5. Scriven, Joint Venture Legislation in Eastern Europe: A PracticalGuide, 21 HAiv.
INT'L L.J. 633, 635-40 (1980). European countries which have enacted joint venture legislation
include Hungary, Romania, Bulgaria and Yugoslavia. Id.
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The Cuban Joint Venture Association (JVA), created by Legislative Decree 50, is open to the same wide interpretation by both investors and the Cuban authorities as are the socialist models upon which
it is based. The Cuban law has heretofore not been acted on by foreign investors, thus, projected results of this legislation remain
speculative.6
This paper will examine and analyze the Cuban Joint Venture
Act. First, the paper will analyze the joint venture model. Second, the
economic and political climate producing the Cuban Decree will be
explored as well as what its initiators hoped to achieve. Third, the
paper will discuss the overtures a prospective investor must initiate
and to whom these overtures must be directed. Fourth, prescribed
elements of a JVA and those elements for which an investor must
negotiate will be delineated including dispute resolution and withdrawal from a Cuban joint venture. Finally, future prospects for the
Decree will be assessed.
JOINT VENTURE ASSOCIATIONS

Cuba's Decree 50 is not novel internationally. It is patterned after
the joint venture laws of both western capitalist and eastern socialist
countries.7 Joint ventures have provided these countries with two
seemingly conflicting ends: retaining the benefits of external investment while limiting the negative impact of foreign influence on the
host countries." These benefits are achieved by restricting foreign
venture participation to minority status.9 The foreign and host investors share participation in formation, control and financial return of
the venture, yet foreign influence over the host economy is severely
limited.
This attempt to limit foreign influence is characteristic of both
6. News of any actual foreign investment in a Cuban JVA has not yet been forthcoming,
although negotiations between the Cuban governmental agencies and prospective foreign investors have been reported. See, e.g., Government May Seek Foreign Investment to Boost Tourism, 1981 LATIN AM. WEEKLY REP. 6 (Feb. 27).
7. See 2 M. GORDON, MULTINATIONAL CORPORATION LAw: MEXICO, PANAMA, CENTRAL
AMEmCA AND THE CENTRAL AMERICAN COMMON MARKET B24 (1982). Socialist countries which
have enacted joint venture legislation include Romania, Bulgaria, Yugoslavia, Hungary, Poland
and China. Mexico is the primary capitalist country with joint venture legislation. Scriven,
supra note 5, at 633.
S. 2 M. GORDON, supra note 7, at 4.
9. Scriven, supra note 5, at 642. Negotiating a supermajority voting clause may be one
method whereby the foreign investor can help counter the otherwise secondary status of the
foreign minority shareholder. Jeswald Slacuse, Dean and Professor, Southern Methodist Law
School, Address at Joint Venturing Abroad Conference sponsored by American Bar Association's International section in New York City (Mar. 1, 1984) (available from American Bar
Association's future publication concerning the JVA Conference) [hereinafter cited as Joint
Venturing Abroad Conference].
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capitalist and socialist joint venture models, yet variations are inevitable. In the Cuban and Eastern European socialist joint ventures,
the host investment is entirely state owned and controlled; while in
capitalist countries, the associations exist in a variety of forms. 10 A
western investor engaging in a JVA in a socialist country is hampered
by a lack of familiarity with legal structures and social frameworks
within which the investor must function." Investors must also be
aware of tensions and ambiguities which are inevitable with the introduction of a capitalist entity into a socialist society. 12 Such polarization taxes an already difficult collaboration between parties with
different interests."
However, some characteristics of socialist joint venture associations are appealing to foreign investors. In socialist countries joint
ventures may be the only direct form of investment open to capitalist
investors. 4 Typically, socialist joint venture laws reopen conduits for
foreign investment which have been cut off since their respective socialist revolutions.' 5 In socialist countries, this legislation represents a
widening of opportunity for the foreign investor while in the nonsocialist countries they represent a narrowing of such possibilities.
Although Cuba's joint venture law stems from typically socialist
foundations, it will be interesting to observe whether the system will
develop along the Yugoslavian or the Hungarian socialist model."
Such decisions depend on Cuba's internal political and economic
transition.
10. 2 M. GORDON, supra note 7, at 1-17. Capitalist JVA formats include those in which
the domestic investor is the state, a private entity, or a combination of private and state ownership. The goal of these varied formats may be a partial fade-out of investment, or a total fadeout of foreign investment culminating in eventual state expropriation. Id.
11. Scriven, supra note 5, at 634.
12. Id. at 637.
13. 2 M. GORDON, supra note 7, at 5.
14. Id. at 1.
15. Id. at 9. Conversely, western joint venture laws are generally enacted to limit previously unrestricted foreign investment. Id.
16. The Hungarian foreign investment laws follow the joint stock company concept as a
vehicle for foreign investment into a socialist economy while the Yugoslavian laws "require
foreign investors to participate in its unique market with its predominant emphasis on workers'
self-management rights." Scriven, Yugloslavia's New Foreign Investment Law, 13 J. WORLD
TRADE LAW 95. "The Yugoslav model is sui generis. Ownership of the means of production and
distribution is not vested in the state, but rather in the workers employed in a particular plant
at a given time. The concept of workers' social property involves much mythology. The state is
an invisible hand which governs, directly and indirectly, much of the activity of an enterprise.
The system nevertheless is quite different from the structures in other Eastern European nations." M. Gordon, Of Aspirations and Operations: The Governance of Multinational Enterprises By Third World Nations (unpublished manuscript).
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ECONOMIC BACKGROUND

Castro's ambitious hopes for Cuba's new socialist based economy
have faltered during the past two decades. 1 7 Pre-revolutionary Cuba
was extremely dependent on trade with the United States. Even the
1962 expropriation of all foreign-owned business did not compensate
for the impact of the withdrawal of United States support. To fill the
economic void, the Soviet Union and other Comecon 18 countries have
poured 10 billion dollars into the Cuban economy in a variety of
forms. 19 The Soviet Union is reported to be currently pumping 10
million dollars per day into the Cuban economy. 20 Despite this aid,

international economic strife, high international interest rates, abortive industrialization and several years
of poor agricultural produc21
tion have devastated Cuba's economy.

These recent blows come in the wake of two decades of economic
policy reversals. Cuba retreated from an ambitious industrialization
plan which had included abandonment of sugar production and
processing as the country's prevalent industry. The elimination of
this primary article of trade resulted in Cuba's first financial debacle.
Importation of heavy industrial equipment and foodstuffs coupled
with lower sugar exportation resulted in ever rising trade deficits.22
The economic situation was further worsened by efforts to remedy
unemployment, but, though more people were put to work, productivity plummeted.28 Moreover, Cuba's increased industrialization was
artificially supported by the Soviet Union which provided ninetyeight percent of Cuba's oil at below OPEC prices. 2 '
Professor Carmelo Mesa-Lago, Cuban expert, points out in his
Cuban economic studies that this reversal was a severe economic setback because Cuba had invested greatly in its industrialization plan
and had sacrificed in order to assure its success.25 This failure forced
17. See generally C. MEsA-LAGO, supra note 2.
18. Comecon (Council for Mutual Economic Assistance or CMEA), founded in 1949, is an
international economic organization whose members include Bulgaria, Czechoslovakia, Cuba,
East Germany, Hungary, Mongolia, Poland, Romania and the U.S.S.R. and whose purpose is to
"promote 'social economic integration'; and to further the 'international socialist division of
labor.'" Lorinczi, Council For Mutual Economic Assistance, 10 INT'L LAW. 369.
19. C. MESA-LAGO, supra note 2.
20. ABC Evening News, June 13, 1983 (special report on Cuba).
21. See generally C. MESA-LAGO, supra note 2.
22. Id. at 92-99.
23. Mesa-Lago, The Cuban Economy in the First Two Decades of the Revolution: Policies and Performance, B:5 EsTuDios IBERO-AMERCANOS 19 (1982) (reprinted from lecture
presented at Iberoamerican Institute of Sophia University, Tokyo, Japan, June 11, 1980).
24. Id. at 17.
25. Id. at 11.
Professor Carmelo Mesa-Lago of the University of Pittsburgh, initially a partisan of the

https://scholarship.law.ufl.edu/fjil/vol1/iss1/2

4

McGilvray-Saltzman: Joint
Venture
Associations:
Cuba LAW
Reopens Its Doors to Foreign Inv
CUBA'S
JOINT
VENTURE
19841

Cuba to once again rely on sugar exportation as its main source of
foreign currency. Fields were once more plowed for the sugarcane
with which Cuba hoped to repay an escalating foreign debt to the
Soviet Union and to raise the standard of living for its people. What
first appeared to be a successful change, as sugar prices skyrocketed
in the early 1970s, became a disastrous situation in the late 1970s as
sugar plunged from twenty-eight cents to four cents per pound. 2s The
'2 7
plunge in sugar prices combined with the "seven plagues of Cuba,
led the economy astray toward today's tremendous deficit of foreign
hard currency. 0
All of these factors have culminated in Cuba's current economic
problem, a severe economic crisis due to an outstanding foreign debt
which is increasingly difficult to repay. In 1976 Cuba rescheduled a
4.9 billion dollar loan payment to the Soviet Union without interest
until 1986.29 It is now negotiating separately and collectively with
western governments and banks to likewise reschedule 3 to 4 billion
dollars in outstanding western loans.3 0
Cuban Revolution, came to the United States in 1962. He is currently Director of the
Center for Latin American Studies at the University of Pittsburgh, having authored, in
the interim, scores of publications on the subject of Cuba, including the well-received
and much-cited monograph, Cuba in the 1970s, as well as the book, Economy of Socialist Cuba.
C. MESA-LAGO, supra note 2, at xv.
26. Havana Pleads for a Truce, 1982 LATIN Am.WEEKLY REP. 9 (Sept. 17).
27. MESA-LAGO, supra note 23, at 16, 19. The sugarcane and tobacco plantations were
plagued by fungus. Cholera killed the pig population. There were great declines in the fishing
industry. The fifth plague involved the nickel industry where the energy crisis of the 1970s
caused oil prices to rise drastically making Cuba's processing of nickel unprofitable despite the
Soviet Union's lenient construction of oil deals with Cuba. The seventh plague and perhaps the
one which will be the determining factor in projecting success of the Cuban JVAs was the sharp
decline in loans from capitalist sources and Cuba's inability to repay its existing loans. Id.
28. According to Mesa-Lago, in the later 1970s Cuba was twice as dependent on foreign
trade as it had been in the 1960s and its trade balance was also out of tilt with a cumulative
trade surplus of $2 billion in 1958 giving way to a $5.5 billion cumulative trade deficit between
1959 and 1978. Id. at 23. Although trade with the Soviet Union amounts to 69% of Cuba's
foreign trade and replaces the 68.7% which the United States held prior to the revolution,
Mesa-Lago concludes that Soviet economic aid to the Cuban revolution has not significantly
transformed the economic structure of the island or improved its performance in sustained
economic growth, diversification, and external economic dependence. See id. Soviet aid has
been used to supplement and support the ambitious social goals of the revolution, but Cuba has
so far been incapable of transforming its economy into a self-supporting and independent entity. Id. at 28.
29. C. MESA-LAGO, supra note 2, at 185.
30. Progresson Debt Rescheduling, 1982 LATIN AM. REGIONAL REP. CARIBBEAN 3 (Oct. 1).
The governor of the Banco Nacional de Cuba (BNC), Raul Leon Torres, traveled to various
European capitals during September of 1982 for talks on Cuba's debt rescheduling. Of the $3.5
billion total foreign debt, Cuba is seeking to renegotiate the $1.2 billion falling due before 1985.
Torres' request is for a ten-year debt postponement, a three-year grace period, and continuing
interest payments. Id. This move was necessitated not only by Cuba's internal economic
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Although these debt negotiations will buy time for Cuba, they will
not stave off the financial crisis the country now faces. It appears
foreign investment is one remedy that Cuban officials see as a viable
treatment for their faltering economy. This Cuban plan to solicit foreign investment is not only desirable for Cuba but potentially lucrative for foreign investors.
CUBAN JOINT VENTURE LAW

In theory, Cuba's joint venture legislation opens the door to all
foreign investment. Any investment proposal reasonably calculated to
benefit Cuba's economy may well be met with open arms; however,
those investments most conducive to the Act's stated goals are those
supporting renewal, either directly or indirectly, of Cuba's tourist in" Other well received proposals might include those which dedustry 81
velop any of Cuba's natural resources or provide advanced technolproblems but by the universal economic community's high interest rates as well. It has been
further exacerbated by United States-Cuban embargo.
To aid the negotiation process, the BNC has prepared a detailed report on the country's
economic situation. The report blames the United States for much of its present struggle, pinpointing the embargo as Cuba's achilles heel. See supra note 26. It accuses the United States of
having deliberately intervened to block Cuban access to western credit, citing cancellation of a
150 million Deutschmark loan arranged by Credit Lyonnais. BNC alleged that foreign bank
officials have confirmed this United States intervention. From October 1981 to August 1982
Cuba has had $560 million worth of credit lines withdrawn. Id. Whether this is as the report
alleges due to United States pressure, which is indeed being escalated at this time, or due to
Western banks' anticipation over combined factors of the weakened Cuban economy and the
present world economic situation is debatable. Whatever the reasons, the BNC reports that
Cuban international reserves have fallen sharply. Id.
No accord has yet been reached in the debt rescheduling negotiations with European and
Japanese creditors. Humberto Perez, head of the State Planning Commission, has made it clear
that Cuba would not amortize its debts to foreign banks in 1983, although no concrete agreement had yet been reached with bankers on Cuba's appeal to reschedule part of its debt. "Our
country has exhausted all possible means of reducing its imports in convertible currency and
generating new income," Perez said. "Therefore, the balance of payment in 1983 does not contemplate amortization on medium and long term loans." Government Aims for Balanced
Budget, 1983 LATIN Am. REGIONAL REP. CAmunss 6 (Jan. 21). He assured Cuba's creditors that
beneficial economic relations with the Soviet bloc, especially the Soviet Union, would "bring us
the necessary means to continue the development of our export capacity and to guarantee the
resources needed so that in 1986 we will begin amortizing the debt which we have asked to
postpone between 1982 and 1985." Id.
As proof of the strict discipline to be imposed on the Cuban economy, Perez said that imports from capitalist nations would be cut to 14% of total imports in 1983 as compared to the
49% level of 1975. Perez went on to assure strict control of hard currency spending arguing
that the Cuban population is capable of greater discipline and self-sacrifice than any people in
the area. He also predicted a much more positive budgetary balance in 1983 and announced a
6.3% reduction in productive investments in order to achieve this end. Id.
31. Cuban Joint Venture Decree, supra note 4, Special Provision 1st. Cuba is presently
negotiating with various countries to initiate JVAs which will promulgate resorts, hotels, and
other entertainment facilities. Cuba, 1982 ECONOMIST 9 (Apr. 17).
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ogy. 2 Still other projects which might appeal to Cuban authorities
are those calculated to improve the standard of living of the Cuban
people.83
Several government agencies are involved in the actual formation,
authorization and management of a Cuban JVA. Although issued by
the country's legislative branch, the Council of State, 34 the Act functions under the general auspices of Cuba's highest ranking executive
and administrative branch, the Council of Ministers, through its Executive Committee.3 5 The Act provides that the Executive Committee
appoint a Commission empowered to authorize economic associations
between Cuban enterprises and foreign entities. 6 This Commission is
to function in both a regulatory and supervisory capacity to any JVA
32. Fishing, tobacco, nickel, agriculture, and sugar plants are among those projects for
which Cuba is currently negotiating with prospective foreign investors. See Red Carpet for
Foreign Capital, 1982 LATIN AM. WEEKLY REP. 9 (Apr. 2).
33. Cuba is seeking foreign investment in the following areas: energy, communications,
transportation, and health. 1982 LATIN AM. WEEKLY REP. 6 (July 20). The provisions of this
legislative decree do not apply to already existing international compensation agreements in
which Cuban state enterprises participate. Cuban Joint Venture Decree, supra note 4, Special
Provision 4. Nor does the decree apply to COMECON or SELA member countries or to economic associations heretofore established in Cuba by agreement of the Council for Mutual Economic Assistance. Id. Special Provision 5.
The Cuban Joint Venture Decree is organized into a preamble followed by 51 chapters and
two supplemental sections. The preamble attempts to present the rationale behind the Act as
well as to set forth its legal and pragmatic sources of legitimacy. It recognizes that economic
associations with foreign entities have been sanctioned individually during recent years setting
precedent for the new decree. Cuban Joint Venture Decree, supra note 4, Preamble. Mesa-Lago
cites a venture, concluded prior to the Cuban Joint Venture Decree, by Club-Mediterranee for
a 200-bed tourist facility in Bacuranao beach. C. MESA-LAGO, supra note 2, at 75. See also
Cuba: Political Consolidationand Economic Adjustment, 13 BANK OF LONDON & S. AM. REV.
80 (Feb. 1979). Further authority is established by citing the Cuban Constitution as empowering the Council of State to pass such legislation. Cuban Joint Venture Decree, supra note 4,
Preamble. Article 88 of the Cuban Constitution confers on the Council of State the power to
pass legislation. Id. The Act asserts its pragmatic legitimacy by stating that the "country's
economic development requires such activities that call for more financial resources, raw materials, technologies and markets than" have been previously available to Cuba in order "to employ" their "national and human resources" and to "help consolidate" their "economic system."
Id.
34. Cuban Joint Venture Decree, supra note 4, Preamble. The Council of State consists of
a 31-member council appointed or elected by the larger (441-member) legislative body, the National Assembly. This latter legislative body, which convenes biannually, is comprised of officials elected from the municipal assemblies (one delegate per 20,000 inhabitants). Since the
Assembly meets so seldom, it delegates all but its most fundamental powers (such as amending
the Constitution) to the Council of State. Comment, Cuba's 1976 Socialist Constitution and
the Fidelista Interpretationof Cuban Constitutional History, 55 TuL. L. REv. 1223, 1264-70
(1981).
35. Cuban Joint Venture Decree, supra note 4, art. 1. The president of the Council of
Ministers is also the president of the Council of State. Furthermore, the Executive Committee
is comprised of the president, vice-presidents, and secretary of the Council of Ministers. Comment, supra note 32, at 1270.
36. Cuban Joint Venture Decree, supra note 4, art. 1.
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it authorizes.87 Once a JVA is authorized, the Executive Committee
of the Council of Ministers is then empowered to release all land,
buildings and other facilities required by the Association. Thus, both
legislative and executive branches of the Cuban Republic have total
control over authorizing the JVA itself and authorizing use of any
installations required for its operation. The degree of autonomy afforded both the overseeing bureaucratic bodies and the JVA itself
will be critical for prospective JVA participants.3 8
37.
38.

Id.
Id. art. 2. Due to the great discretion allowed governmental agencies concerning a

Cuban JVA's authorization and formation of laws of association, any Cuban JVA's formation
and success will be dependent on and responsive to any severe political shifts of the Cuban
Communist Party, Castro or any other governmental entity. Just such a political evolution may,
according to scholars of the Cuban political system, have already begun. See, e.g., LeGrande,

Two Decades of Socialism in Cuba, 16 LATIN AM. RESEARCH REV. 187, 194-99 (1981); Comment,
Impressions of Cuban Law, 28 Am. J. CoM'. L. 475, 481-85 (1980) [hereinafter cited as Cuban
Law). See generally Comment, supra note 32. "We've got appearances of a new legal order in
Cuba as an apparent reaction against the excesses of the first phase of the revolution." Cuban
Law supra, at 485. In his Comment, Professor Berman suggests, "the revolution at this moment
has outlived an initial period of revolutionary utopism, nihilism, sacrifice and aversion to legality and has entered a second period of consolidation, rationalization, material incentive, and
endorsement of fundamental principles of law and legality." Id. at 477.
"Castro's preeminent role kept Cuba's political institutions weak and subordinate in the
1960's, obstructing institutionalization." LeGrande, supra, at 192. During the 1970s, however,
Cuba has been involved in a multi-faceted process of political reorganization that the Cubans
themselves call the institutionalization of the revolution. Cuban Law, supra at 477. Institutionalization "involves the complexity, coherence, adaptability, and autonomy of organizations."
LeGrande, supra, at 192. Castro seems to have delegated more power. The leading role of the
Party has been established and legitimacy "has shifted significantly toward a more legal, rational and less charismatic base." Id. Mesa-Lago, though he hesitates to call this process of
institutionalization a success, has indicated the following:
[T]here is no doubt that the process of institutionalization has had positive effects; the
various organs of the state now have their legal functions delineated, the top posts have
been assigned specific duties and boundaries, the military and civilian sectors now appear fairly separated, there have been elections for the first time since the Revolution,
and there are channels opened to the people that enable them to have some input into
the administration.
Id. at 195 (quoting C. MESA-LAGo, CUBA IN THE 1970s (rev. ed. 1978)).
A greater or lesser emphasis on institutionalization would influence any JVA. This should be
a concern to any potential investors. Although expropriation and nationalization seem unlikely,
other more subtle controls and influences could be brought to bear on the foreign minority
investor by the majority Cuban state stockholder by any Cuban governmental agency. Furthermore, greater institutionalization may eventually lead to a more worker management oriented
political system such as found in Yugoslavia and this shift would in turn affect a JVA's status.
See generally LeGrande, supra.
Regarding any socialist JVA, the host investor will generally be a national or regional economic agency of the host government. This agency may be a preexisting one or one organized
specifically to handle the instant JVA or JVA's in general. Socialist officials involved in the
formation and overseeing of JVA's insist that these overseeing governmental agencies will be
afforded a great deal of political autonomy in order to insure the economic success of the venture. Chide Chen, Remarks at Joint Venturing Abroad Conference, supra note 9 (Legal Con-
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A JVA investment proposal which is acceptable during preliminary negotiations may then be required to guarantee that the foreign
investor can and will actually furnish the necessary capital. Before a
JVA can be authorized by the Commission, the foreign investor may
be required to supply cash or securities as assurance of his contribution to the Association; 89 the amount will depend on the outcome of
these preliminary negotiations. If the investors offer the guarantee in
cash, it will draw the current rate of interest being paid by the Banco
Nacional de Cuba (BNC), and upon occurrence of the Commission's
authorization, the entire amount is to be transferred to the JVA as
part of the foreign partner's capital contribution. 40 In the event that
the Commission rejects the JVA application or renders no decision
within sixty days, the guarantee and interest will be returned to the
party furnishing it.
The next issue which must be addressed during first negotiations
is the amount of the foreign participant's financial obligation to an
economic incentive fund required of all JVA's for its Cuban workers.
Valuation of these annual contributions is to be determined in accordance with conditions set by the Commission when it authorizes the
establishment of the joint enterprise. 4 1 Thus, any potential foreign
investor in a JVA must be quite certain to take into consideration
and to bargain for the amount of these annual contributions.
After a JVA has been given preliminary authorization and release
of physical facilities has been sanctioned, it must then be provided
with a structure - the Articles of Memorandum and Articles of Association. 4" The former should contain the
more basic agreements between the parties for carrying out
and developing the operations of the joint enterprise and for
attaining its objectives-including those which guarantee that
the Cuban party will manage or comanage the enterprise and
those concerning the market which each of the parties should
guarantee for the products or services of the joint enterprise. 43
The latter will "include provisions on the organization and operation
sultant for China International Econ. Consultants, Inc. and JVA negotiator for a Chinese Gov.
entity). Mr. Chen also recommends that the potential foreign investor hire a local consulting
firm to ensure adherence to local custom and to expedite the entire process. Id.
39. Cuban Joint Venture Decree, supra note 4, art. 16.
40. Id. arts. 16, 17(a)-(b). Any non-cash contribution of the foreign investor may result in
valuation problems which can be mitigated by negotiating for inclusion of valuations within the
Articles or contract of the venture.
41. Id. art. 42.
42. Id. art. 8.
43. Id.
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of the entity"" including matters stipulated in the Decree and those
negotiated by both parties. Such prescribed and negotiable areas are
totally intermeshed. The foreign investor must be aware of those elements which are prescribed by the Act and those which allow room
for negotiation.
One of the first areas to be considered concerns the limitations
imposed on a foreign investor's degree of capital participation in and
management over a JVA. The Decree requires that the maximum foreign capital participation in JVAs be limited to forty-nine percent.4 5
However, a provision is made for "exceptional cases" in which the
Executive Committee of the Council of Ministers is authorized to
grant greater participation.4 Potential foreign investors should keep
abreast of any such "exceptional cases" whereby a non-Cuban JVA
partner might be allowed to acquire majority status in the Association. Such eventuality will most likely be seen in the area of tourist
44.

Id.

The articles of association of joint enterprises will include provisions on the organization
and operation of the entity including provisions concerning stockholders meetings and
their powers and organization; required quorums; the requisites for exercising the right
to vote at stockholders meetings; the structure and powers of the board of directors; the
method these entities will use in making decisions at both stockholders meetings and
those of the board of directors, which may entail anything from a simple majority vote to
a unanimous vote; the appointment powers, renumeration and responsibilities of the
managing officers of the joint enterprise; the bases of the accounting system; the computation and distribution of profits; the method for liquidating capital assets; reasons for
dissolution and the procedure to be followed in liquidating the joint enterprise; and
other matters that derive from this legislative decree and are agreed to by both parties.
Id. "Joint enterprises established under the provisions of this legislative decree will adopt the
form of corporations, with nominal shares, and will be subject to the provisions of the Commercial Code in force." Id. art. 6. "The joint enterprises will have Cuban nationality and legal
addresses in Cuban territory. They may establish offices, representations, subsidiaries and
branches in any other country and have interests in entities abroad." Id. art. 7. "The remaining
forms of economic association will be formalized by means of partnership contracts. The content of the partnership contracts will be agreed to by the parties, in line with the purpose of the
association." Id. art. 9. It is unclear whether the requirement that a Cuban party manage or
comanage a JVA corporate entity also applies to a JVA modeled in a partnership format. Id.
art. 8, 9.
Joint ventures can be divided into two categories: contractualjoint ventures and equity
joint ventures. An equity joint venture entails the creation of a separate joint venture
entity to which each partner contributes capital and in which each owns a portion of the
venture, while participating in its control and sharing in its profits. A contractual joint
venture involves no such separate entity. The parties, either by preference or because of
the restrictions of local law, are merely obligated to provide certain services or operations
on a long term basis and/or to contribute the use of assets. It is essentially a partnership
with all of the risks and liabilities entailed thereby.
Dean Jeswald Salacuse, Address Joint Venturing Abroad Conference, supra note 9.
45. Id. art. 8.
46. Id.
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investment.'7
Another area of concern for the foreign participant concerns repatriation of profits. According to the Act, the Cuban state guarantees
free transfer of the foreign partner's dividends or net profits to other
countries in freely convertible currency through the BNC. 4' The Decree assures the foreign partner that if the activities of the JVA are
suspended as a result of a unilateral act of the Cuban state, the investor may repatriate a share corresponding to his investment at the
time of liquidation.'9
Foreign investors must be aware of hidden problems surrounding
this area. The Cuban peso is considered a soft currency and not
freely exchangeable on open international markets. Therefore,
though the Cuban state may guarantee such convertibility, reserves
of hard currency may not be available through the BNC when the
foreign investor requires them.
Considering the Cuban economic climate at this time, in particular Cuba's present lack of hard currency, the foreign investor may
find himself in the precarious position of not being able to transfer
profits.50 This need not be an insurmountable problem. A foreign investor may opt to reinvest profits in the JVA or plan to receive profits in the form of JVA products. If the foreign partner has reached
maximum participation limits in the existing JVA, then he may invest in another venture. This may not always, however, be a viable
alternative. Therefore, the foreign participant would be well-advised
to position himself to weather such contingencies.
The taxation provisions of the Cuban legislation encompass what
may be the most beneficial section for the foreign investor. This sec47. Cuban Joint Venture Decree, supra note 4, art. 16. See also infra note 69 and accompanying text.
48. Id. arts. 19, 20, 23.
49. Cuban Joint Venture Decree, supra note 4, art. 16.
50. This has been one of the problems with the Yugoslavian JVAs. Most recently, Dow
Chemical Co. noted Yugoslavia's lack of hard currency as one of the reasons it has withdrawn
from its joint venture in that country. Law on Investment of Resources of Foreign Persons in
Domestic (Yugoslav) Organizations of Associated Labor, art. 12 (reproduced from unofficial English translations provided by the U.S. Dep't of Commerce). The official text of the Law on
Joint Ventures appears in the Official Gazette of the Socialist Federal Republic of Yugoslavia,
No. 18 (Apr. 7, 1978), Item 312 (hereinafter cited as Yugoslav JVAJ. After Dow's Withdrawal.
What Future for JVAs?, 11 Bus. E. Eur. 385 (Dec. 3, 1982).
JVA foreign investors may now insure their investment with Overseas Private Investment
Corporation (OPIC), a U.S. agency providing Political Risk Insurance for such contingencies as
expropriation, passive blockage and corporate JVA action and, of particular interests to the
JVA foreign investor, for inconvertibility problems. However, OPIC will only insure a JVA at
formation and will not insure a preexisting project. B. Thomas Mansbach, Address at Joint
Venturing Abroad Conference, supra note 9 (representative of Overseas Private Investment
Corporation, Washington, D.C.).
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tion exempts the Association itself, the partners, managers, and other
officers from any gross income tax, personal income tax, and any tax
on transfers of real estate or commercial establishments." The parties will be liable for a thirty percent profits tax on the net annual
profits, yet even the sting of this tax is eased. Profits which are
plowed back into the joint enterprise as capital stock or into other
kinds of economic associations as contributions, 2 as well as any part
of the profit earmarked for the workers economic incentive fund53 or
any of the capital held in a reserve fund are to be deducted from the
net profits before taxation." The Association will also be liable for
other taxes, including a twenty-five percent workers' payroll tax on
all wages and income that the Cuban workers receive, a flight document tax, and a tariff and custom duty."'
The provision for plowing back profits and consequently exempting portions of the profits from being taxed would be a great advantage for the foreign investor whose equity is below the forty-nine percent maximum. If the foreign investment has already reached the
maximum equity participation permitted, an investor may petition to
have the maximum equity participation raised above forty-nine percent. It is unlikely however, that the Cuban authorities would exercise such discretion for purposes of permitting avoidance of profit
taxes.5 6
Alternatively, the foreign investor may elect to reinvest any otherwise taxable profits in another joint venture project. 57 Considering
Cuba's need for foreign investment, such a proposal may be well received by host authorities. Even greater tax incentives are found in
the section which empowers the State Committee for Finance to temporarily exempt, either in full or part, joint enterprises from the profits tax or from tariffs and other foreign duties because these associations may spur the national economy.' 8 Considering Cuba's current
economic plight, this might be a bargaining tool for the foreign investor during negotiations.
Perhaps the most important section of the law pertains to the
financial regulations concerning the Association. These regulations
51. Cuban Joint Venture Decree, supra note 4, art. 24. Many countries do not offer such
inviting tax break incentives as does Cuba. Charles Gustafson, Address at Joint Venturing
Abroad Conference, supra note 9 (Georgetown University Law Center and Wald, Harkrader &
Ross, Washington, D.C.).
52. Id. art. 26(a).
53. Id. art. 26(b).
54. Id.
55. Id. art. 26(b),(c).

56.

Id. art. 15.

57.
58.

Id. art. 26(a).
Id. art. 22.
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address the guarantees, rights and protections afforded both Cuba
and the foreign investor. First, capital contributions of either party
may consist of cash or any other assets (these could include goods
and equipment patents, trademarks, technological developments, and
even services). Furthermore, all capital contributions are to be measured in freely convertible currency. Valuation and appraisal of noncash capital contributions are to be on a basis agreed to by both
partners.59
Another financial guarantee for Cuba is in the form of insurance.
Any property leased or used by the JVA must be insured "in favor of
the Cuban lessor or the one who makes the contribution." 0 Also, first
options on the sale of such policies are to be offered to Cuban insurance companies "on the basis of competitive premiums and other
' Finally, any JVA participants, including
contract stipulations."61
both host and foreign investors, are required to set up "reserves to
cover all contingencies that may arise in the course of their operations. ' ' 62 The law stipulates that this requirement is to be invoked

only "in applicable cases" and these reserves are only to be deducted
from the JVA's profits." It appears that these reserves are intended
to serve as indemnification for potential deficits incurred by a JVA.
The commercial regulations address other protections afforded
the host country. Although JVAs may export and import products
directly according to their needs, the Cuban state enterprises have
first option for supplying such necessities to the Association as fuel,
raw materials, other materials, tools, equipment, spare parts, accessories and consumer goods.6 ' The government also has first option on
purchasing any further products or services of the Association as well
as first option on shipping and providing marine insurance for any of
the Association's products." The Act also guarantees availability of
utilities insurance, supplies and services as required by the JVA."
The labor regulations are unexceptional. They require that the
59. Id. art. 14(1),(2).
60. Id. art. 18(1),(2).
61. Id. art. 18(2).
62. Id. art. 22.
63. Id.
64. Id. arts. 31, 32(a), 33.
65. Id. art. 32(b),(c).
66. Id. art. 34. A foreign investor in any JVA must be sure to evaluate all areas of the host
country's law, other than just immigration, as well as evaluating its own countries laws and any
bilateral or U.N. treaties applying to either country in an effort to predict possible repercussions on any Joint Venture Association. For example, U.S. Antitrust, Patent, Trademark, Corporation, Partnership and Corrupt Practices legislation at the very least would affect a U.S.
investor participating in a foreign JVA. Moreover, the same applies to all areas of the host
government's law and regulations. Joseph P. Griffen, Address at Joint Venturing Abroad Conference, supra note 9 (partner with Wald, Harkrader & Ross, London).
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personnel of the joint enterprises be Cuban although the Association
may contract foreign administrative and technical personnel as required subject to Cuban immigration laws. 7 Moreover, any JVA will
be required to comply with legislation then in effect pertaining to
work safety and personal hygiene and must protect the workers' former benefits.6 8
Finally, the Act provides for facilitation of two potentially problematic areas by requiring the parties to agree to solutions prior to
the occurrence of any conflict. The first area of concern is the possibility of a serious dispute between the parties. The Memorandum
and Articles of Association of the enterprise must include disputeresolving mechanisms.6 9 Disputes regarding signing or fulfillment of
economic contracts must be submitted to the State Arbitration System. This applies not only to disputes between investing parties, but
disputes between one of the parties and Cuba as well.70 This does not
seem to be a significant factor since the majority investor will literally be the Cuban state or its agent and will thus have majority control. Nevertheless, it is noteworthy that in the event of a contract
dispute the Cuban state will be both an interested party and the dispute arbitrator giving rise to a potential conflict of interest.
A second concern is the possible withdrawal by either the host or
foreign investor from the Association. This contingency is also addressed. There are no durational or liquidation requirements beyond
the fact that both parties are to have the opportunity to recover their
capital investment as well as "obtaining returns which make the entire undertaking attractive."7' 1
The special provisions section of the legislation may be the most
enlightening to potential foreign investors. The first of these provisions sets out one of the chief goals of the Cuban government in pasing this legislation: fostering Cuba's tourist industry. The law autho67. Cuban Joint Venture Decree, supra note 4, art. 36.
68. Id. art. 39.
69. Id. arts. 13, 35. Enforceability of any arbitration awards prescribed in the joint venture contract may be incompatible with the laws of either the host country or the foreign investors country. Gerald Akaen, Address at Joint Venturing Abroad Conference, supra note 9 (Reid
& Priest, N.Y.).
70. Cuban Joint Venture Decree, supra note 4, arts. 13, 35. Unavailability of these necessities through normal channels is a condition precedent to the guarantee. Id.
71. Id. art. 4. This is interesting when contrasting it, with the Yugoslavian JVA legislation
which requires that in order for a joint venture agreement to be lawful it must provide for
discontinuation of the foreign investor's right to participate in the incomes of the Association
once the foreign investor's invested resources are returned. The Cuban and Yugoslavian laws
require further contrasting on the issue of dissolution. Whereas the Cuban law provides for
modification, dissolution or liquidation as limited only by provisions of the Articles of Association, the Yugoslavian law lays out nebulous criteria which must be met before the commitment
can be canceled. Yugoslav JVA, supra note 50, art. 7.
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rizes the State Commission for Finances to declare exempt from all
taxes, customs, duties, tariffs and other assessments any JVA determined by the Cuban authorities to be of great importance for international tourism.7 2 It also allows for the State Committee for Labor
to set up special work regulations and make other positive provisions
for JVAs involved in tourism."' This provision evidences the hope of

revitalizing the once thriving Cuban tourist industry. Furthermore,
this provision specifically allows for leasing of presently existing installations to the Association. 4
FUTURE PROSPECTS

Since enacting Decree 50, Cuba has made overtures to such countries as Brazil, Argentina, and Mexico to elicit interest in the new
Cuban JVA.75 It appears from the inquiries that Cuba is particularly
interested in attracting foreign partners to develop a resort island
near the Cuban coast.70 Cuba's JVA feelers also include ventures involving the processing of crops and minerals. Obtaining new machinery for her sugar, oil and citrus industries also appears paramount at
this time.
It is interesting to speculate just how successful Cuba will be in
enticing foreign investors to invest in tourism, or any other Cuban
industry. s Investment in tourism, in particular, is highly speculative
in light of the fact that Caribbean tourism has been declining and
those who are traveling to Latin America are generally choosing Mexico due to its recent devaluation of the peso.7 Thus, the attractiveness of the Cuban tourist investment to foreign investors is a concern
72. Cuban Joint Venture Decree, supra note 4, Special Provision 1st (a).
73. Id. Special Provision 1st (b),(c).
74. Id. Special Provision 2nd. This provision appears to be directed toward tourist installations existing prior to the revolution or those that have subsequently been built. Id.
75. See Cuba, 1982 LATIN Am. WEEKLY REP. 7 (Aug. 13); Cuba, 1982 LATIN Am. WEEKLY
REP. 6 (July 30).
76. Cuba, 1982 ECONOMIST 9 (Apr. 17). Tourists visiting Cuba no longer need visas under
new regulations announced in June of 1982. Entry cards will suffice for the 200,000 tourists
expected to visit Cuba in 1983. Cuba, 1982 LATIN Am. WEEKLY REP. CARIBBEAN 3 (July 16).
77. Red Carpet for Foreign Capital, supra note 32.
78. Jorge Garcia, Director of International Relations of the Cuban Chamber of Commerce
noted:
We
fall
and
full

need to seek out new sources of foreign exchange in order to offset the effect of the
in sugar prices and, at the same time, we wish to take advantage of foreign capital
technology in some 60 industrial plants which are not presently operating at their
capacity.

COMMERCIO EXTERIOR DE MECO, supra note 4, at 250.
79. Cuba, 1982 LATIN Am. REGIONAL REP. CARmBEAN 3 (Nov. 5). Were Cuba to devalue its

currency, tourism might well prosper thereby making foreign investment more attractive.
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to the Cuban government.
Recent United States tightening of the Cuban Embargo 0 has further complicated Cuba's tourism dilemma. Particularly noteworthy in
new United States legislation is a provision prohibiting operations
which might allow Cuba to acquire United States currency.8 1 This
legislation was specifically intended to thwart all direct or indirect
United States support of Cuban JVAs. Not only does it go far to
frustrate any possible attempt to funnel United States investment
currency into the Cuban economy, but also severely regulates who
may enter Cuba from the United States, how much they may spend
and the manner in which they may spend it. The result is blockage of
any United States tourist dollars which might have provided a boost
to the Cuban economy.
CONCLUSION

Although Cuba's political structure will undoubtedly have great
influence on any JVAs that develop, it is the Cuban economic situation which will forecast whether foreign investors actually take advantage of these opportunities. Since her financial problems were the
seed from which the new law germinated, the very crisis that
prompted Cuba to promulgate the JVA may well be its downfall.
LYNN MCGILVRAY-SALTZMAN

80. Proclamation No. 3447, 3 C.F.R. § 157 (1963), reprinted in 22 U.S.C. § 2370 app. at
341 (1982).
81. 31 C.F.R. § 515.560 (1982).
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